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UNITED STATES DISTRICT COURT A L
CENTRAL DISTRICT OF CALIFORNIA 0 R l G‘ N

FEDERAL DEPOSIT INSURANCE
CORPORATION, as Receiver of Downey
Savings and Loan Association, F.A.,

Plaintiff,
V.

S.K. HART BAYVIEW, LLC, a successor-
in-interest to S.K. HART MANAGEMENT,
LC,

Defendant.

1, Larry Shelton, declare as follows:

e’ e’ N S N N N Nt N e N e N N Nt

Case No.: SACV 10-403 AG (ANx)

ASSIGNED FOR ALL PURPOSES TO:
Honorable Andrew J. Guilford

SECOND DECLARATION OF
LARRY SHELTON

Date: April 26,2010
Time: 10:00 a.m.
Courtroom: 10D

1. T am the CFO of SK Hart Bayview, LLC, (“SK Hatt”) and have petrsonal

knowledge of the facts set forth below and, if called upon to testify, would affirm all the matters

set forth herein.

2. I was involved in SK Hart’s bid for and purchase of Downey Savings and Loan
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Association F.A.’s (“DoWney’s”) Bayview Corporate Center building and the personal property
located therein, including the computers, servers, and hard drives at issue, from the Federal
Deposit Insurance Corporation (“FDIC”). The purchase also included Downey’s data center
located on the second floor of the Bayview Corporate Center.

3. SK Hart was not given the opportunity to negotiate or modify the terms of the
documents used for the auction and sale of Downey’s building and personal propetty, including
the Purchase and Sale Agreement (“Purchase Agreement”), and all exhibits thereto. A true and

cotrect copy of the Purchase Agreement is attached as Exhibit 1 to the First Declaration of Larty

‘Shelton (filed April 5, 2010). Rather, the FDIC provided the documents to SK Hart in final

form.

- 4, The FDIC included in the Purchase Agreement a Quitclaim Bill of Sale, which
was attached as Exhibit “C.” The Quitclaim Bill of Sale provided that “Seller does hereby
QUITCLAIM to Buyer . . . all of Seller’s right, title, and interest, if any, in and to the personal
propetty, if any, located at or on the real property.” Purchase Agreement, Exhibit “C.”

5. The FDIC did not include any reservation or exclusion relating to the hard drives
in the Purchase Agreement or the Quitclaim Bill of Sale. See id.

6. The FDIC also provided SK Hart with a drafted Assignment and Assumption of
Tenant Leases and Contracts (“Assignment”), which was attached as Exhibit “D” to the Purchase
Agreement. Pursuant to the Purchase Agreement, SK Hart assumed “any and afl tenant leases in
force on the Closing Date.” Purchase Agreement at 8. At closing SK Hart assumed all tenant
leases then in force. A true and correct copy of the fully executed Assignment is attached as
Exhibit 1.

7. The FDIC also prepared the First Amendment to the Putchase Agreement.

SECOND DECLARATION OF LARRY SHELTON
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8. As part of the bidding documents, the FDIC provided SK Hart with a Downey
Savings and Loan Inventory Summary (“Inventory Summary”). Portions of the Inventory
Summary listed computer equipment that was for sale, including the computers, servers, and
hard drives at issue. See Inventory Summary Excetpts, attached as Exhibit 2. The Inventory
Summaty contains no exclusions or reservations regarding the hard drives. On the contrary, it
notes that only one computer was “missing drives,” that another computer was “damaged,” and
that one item of the personal property contains 32 “swappable data drives.” Id. nos. 227874,
228874, 236592

9. The FDIC further provided SK Hart with a Downey Savings and Loan Inventoty
Summary Images (“Photo Inventory”). Portions of the Photo Inventory d‘epict photographs of
servers, with hard drives in place, that were part of the personal property sold. Photo Inventory
Excerpts at 13- 14, 46-51, 53, attached as Exhibit 3. The Photo Inventory lacks any exclusion or
reservation regarding the hard drives. See id.

[ declare under penalty of perjury under the laws of the United States that the foregoing is
true and correct.

Dated: April 14, 2010, at Salt Lake City, Utah,

Latry SheTon

SECOND DECLARATION OF LARRY SHELTON
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Exhibit 1
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ASSIGNMENT AND ASSUMPTION OF
TENANT LEASES AND CONTRACTS

THIS ASSIGNMENT AND ASSUMPTION OF TENANT LEASES AND
CONTRACTS (this “Assignment”) is made as of the (s*™ day of _OCdzlogy 2009
by and between the FEDERAL DEPOSIT INSURANCE CORPORATION as Receiver
of DOWNEY SAVINGS AND LOAN ASSOCIATION, F.A.(“Assignor”), and
<R ot Bm%umd LLO(“Assignee™).

WHEREAS, Seller and Purchaser are parties to that certain Purchase and Sale
Agreement dated as of 2 2004, (the “Purchase Agreement”), for the purchase and
sale of certain real property (the “Property”), commonly known as Bayview Corporate
Center, 3501 Jamboree Road, Newport Beach, Orange County, California, more
particularly described on Exhibit A attached hereto and incorporated herein; and

WHEREAS, pursuant to Section 6(b)(1)(iv) of the Purchase Agreement, Assignor
and Assignee are required to execute and deliver this Assignment as a condition to the
closing of the transaction contemplated under the Purchase Agreement (the “Closing”).

NOW, THEREFORE, for the sum of Ten Dollars and other good and valuable
consideration, the receipt, sufficiency and adequacy of which are hereby acknowledged,
Seller and Purchaser hereby agree as follows:

1. Assignment. Assignor does hereby assign, transfer, set over and convey
unto Assignee, without warranty or recourse against Assignor, Assignor’s interest in and
under - (i) those tenant leases contained on Schedule 1 attached hereto (the “Leases”),
together with all rentals and other payments to the extent attributable to the time period
from and after the date of the Closing, and (ii) those contract agreements with respect to
the operation, maintenance and use of the Property contained on Schedule 2 attached
hereto (the “Contracts”), together with all rights and obligations arising therefrom on and
after the date of the Closing. Assignor hereby reserves all of its rights and claims under
the Leases and the Contracts to the extent attributable to the time period on or prior to the
Closing:

2, Assumption of Obligations. Assignee hereby accepts the assignment of
the Leases and Contracts, and, from and after the date of the Closing, does hereby assume
and become fully responsible for and agree to perform, discharge, fulfill and observe all
of Assignor’s obligations, covenants and conditions: with respect to each of the Leases
and Contracts accruing from and after the date of the Closing with the same force and
effect as if Assignee were the original party thereto and agrees to be liable for the
observation and performance thereof, from and after the date of the Closing.

1

Bayview Corporate Center, Newport Beach, CA
FDIC as Receiver for Downey Savings and Loan Association, F.A.
SML-DRO August 4, 2009
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3. Indemnity by Assignee. Assignee agrees to indemnify, defend and hold
harmless Assignor from and against any and all claims, damages, liabilities; losses, costs
and expenses (including, without limitation, reasonable attorneys’ fees and expenses)
asserted against or suffered or incurred by Assignor as a result of or in connection with
any liabilities or obligations under any of the Contracts or of the landlord or lessor under
any of the Leases and, in each case, relating to periods from and after the date of the
Closing and including without limitation any liability of the Assignor under the Leases
for return of any security deposits to the tenants under the Leases to the extent that such
security deposits are delivered or credited to Assignee at the Closing,

4, Successors. The terms,. covenants, conditions and warranties herein
contained and the powers hereby granted shall inure to the benefit of, and bind, all parties
hereto and their respective successors and assigns.

5. Severability. If any provision of this Assignment or the application thereof
to any entity, person or circumstance shall be invalid or unenforceable to any extent, the
remainder of this Assignment and the application of its provisions to other entities,
persons or circumstances shall not be affected thereby and shall be enforced to the
greatest extent permitted by law.

6. Third Party Beneficiaries. It is expressly agreed by Assignor and
Assignee that this Assignment shall not be construed or deemed made for the benefit-of
any third party or parties, except for any successors or assigns of Assignor or Assignee.

7. Entire Agreement. This Assignment and the Purchase Agreement contain
the entire agreement concerning the assignment and assumption of Leases and Contracts
between the parties hereto. No variations, modifications or changes herein or hereof shall
be binding upon any party hereto, unless set forth in a document duly executed by, or on
behalf of, such party.

8. Construction. Whenever used herein and the context requires it, the
singular number shall include the: plural, the plural the singular, and any gender shall
include all genders.

9. Governing Law. The parties agree that the law of the State of Texas shall
govern the performance and enforcement of this Assignment without giving effect to the
conflict-of-law rules and principles of that State.

10.  Conflict. This Assignment has been delivered by Assignor to Assignee
pursuant to the terms of the Purchase Agreement and nothing herein contained is
intended to modify the terms of the Purchase Agreement. In the event of a conflict
between the terms of this Assignment and the terms of the Purchase Agreement, the
terms of the Purchase Agreement shall control.

Bayview Corporate Center, Newport Beach, CA
FDIC as Receiver for Downey Savings and Loan Association, F.A.
SML-DRO August 4, 2009
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11.  Counterparts. This Assignment may be executed in counterparts.

IN WITNESS WHEREOF, the parties hereto have executed this Assignment as of
the day and year first above written.

ASSIGNOR:

FEDERAL DEPOSIT INSURANCE
CORPORATION, as Receiver of Downey

\bw ,/é % : Savi‘:gsa_%an Assaciation, F.A.
By: \ G N
MWW=Z Name: Nnae i )

Its: “&\“\i\“n o = Facy

ASSIGNEE:

By:
Name:
Its:

C:\Documents and Settings'slovelace\My Documents\ORE Contracts\Prescient\Bayvicw -Sealed Bid Sale\Bayview Center CA:
Assigninent of Leases v.1.0.doc

Bayview Corporate Center, Newport Beach, CA
FDIC as Receiver for Downey Savings and Loan Association, F.A.
SML-DRO August 4, 2009
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11, Counterparts. This Assignment may be executed in counterparts.

N ESS WHEREQF, the parties hereto have executed this Assi t
the day and year first above written. gument as of

ASSIGNOR:

FEDERAL DEPOSIT INSURANCE
CORPORATION, as Receiver of Downey
Savings and Loan Association, F.A.

By:
Name:
Its:

ASSIGNEE:
S e Bay Vi&\) L

v ALl

Name: (Mo (/0.0 LK. -LEnNBHS V'
Its: Moo

s

R C:\Documents and Settings\slovelace\My Documents\ORE i i i i
Stafe Of Utakssignmmnt of Lesses v Lot y Contracts\Prescient\Bayview -Sealed Bid Sale\Bayview Center CA

County of Salt Lake

On October 14, 2009, before me, Heather Bowen, personally appeared Khosrow B. Semnani, who proved to me on the basis of
satisfactory evidence to be the person whose name is subscribed to the within instrument and acknowledged to me that he executed the
same in his authorized capacity, and that by his signature on the instrument the person, or the entity upon behalf of which the person
acted, executed the instrument.

1 certify under penalty of perjury under the laws of the State of Utah that the foregoing paragraph is true and correct.

Witness my hand and official seal.

—p 3

%ayview Corporate Center, Newport Beach, CA

FDIC as Receiver for Downey Savings and Loan Assaciation, F.A.
SML-DRO August 4, 2009
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EXHIBIT A
Legal Deseription

Parcel 1:

Lot 3 and 7 of Tract No. 12528, in the City of Newport Beach, County of Orange, State
of California, as per Map recorded in Book 551, Page 38 to 41 inclusive of Maps, in the
office of the County Recorder of said County.

Parcel 2:

Lot 6 and that portion of Lot 5 of Tract No. 12528, in the City of Newport Beach, County
of Orange; State of California, as per Map recorded in Book 551, Page 38 through 41,
inclusive of Maps, in the office of the County Recorder of said County, as shown and
defined as Parcel 2 on the Lot Line Adjustment No. 87-2, recorded September 21, 1988,
as Document No. 88-479139 of Official Records.

Parcel 3:

A non-exclusive easement for pedestrian and vehicular ingress and egress over Lot A of
Tract No, 12528, in the City of Newport Beach, County of Orange, State of California, as
per Map recorded in Book 551, Page 38 to 41, inclusive of Maps, in the office of the
County Recorder of said County.

APN: 442-282-09,06,07,12

Exhibit A

Bayview Corporate Center, Newport Beach, CA

FDIC as Receiver for Downey Savings and Loan Association; F.A.
SML-DRO August 4; 2009
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Schedule 1
Leases

o Lease by and between Downey Savings and Loan Association, F.A. and Bayview Café
dated May 1, 2008.

o Lease by and between Downey Savings and Loan Association, F.A. and CB Richard
Ellis, Inc. dated March 3, 2004.

o Office Space Lease by and between Downey Savings and Loan Association, F.A. and
Christie, Parker & Hale, LLP dated December 13, 2000. -

o Office Space Lease by and between Downey Savings and Loan Association, F.A. and
Thomas S. Tooma, M.D., Laser Vision Correction dated July 21, 1998,

o Lease by and between Downey Savings and Loan Association, F.A. and A.S.H.
Industries, Inc. dated June 1, 1988.

o Office Space Lease by and between Downey Savings and Loan Association, F.A. and
Inland Group, Inc. dated February 9, 1988.

o Lease between The Federal Deposit Insurance Corporation as Recciver for Downey
Savings and Montague S. Claybrook, as Chapter7 Trustee for Downey Financial Corp
dated October 4 ,2009.

Schedule 1

Bayview Corporate Center, Newport Beach, CA

FDIC as Receiver for Downey Savings and Loan Association, F.A.
SML-DRO August 4, 2009
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Schedule 2
Contracts

o Maintenance Services Agreement by and between Downey Savings and Loan
Association, F.A. and Ampco System Parking dated February 1, 2007.

o Agreement dated between Mesa Energy Systems of San Diego, Inc. and DSL Service
Company, as Agent for Owner (executed March 21, 1995).

o Maintenance Contract by Downey Savings and Loan Association, F.A. and Fujitec
America, Inc. dated April 3, 2006.

o Maintenance Services Agreement by and between Downey Savings and Loan
Association, F.A. and Natural Ambiance dated July 11, 2007.

o Maintenance Services Agreement by and between Downey Savings and Loan
Association, F.A. and Pacific Building Care dated June 1, 2007.

o Maintenance Services Agreement by and between Downey Savings and Loan
Association, F.A. and Park West Landscape Maintenance, Inc. dated June 1, 2007.

o Maintenance Services Agreement by and between Downey Savings and Loan
Association, F.A. and Ruevac Property Services dated December 1, 2006.

o Technical Support Program by and between Siemens Building Technologies, Inc. and
Downey Savings and Loan dated April 2, 2008.

o Maintenance Services Agreement by and between Downey Savings and Loan
Association, F.A. and South Shore Building Service, Inc. dated August 1, 2007.

Schedule 2

Bayview Corporate Center, Newpoit Beach, CA

FDIC as Receiver for Downey Savings and Loan Association, F.A.
SML-DRO August 4, 2009
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT
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i 3
‘g State of California %
) 3
% County of 04 N6E ?,
3 4
<,§ On DQ ﬁ‘ &(ﬂq before me, E F LDEES NOTﬁ' Rg’ §'>
& ala Fiere insori §ianio and Tille of (e Gifcer ;,
é& personally appeared ANTHON Y FERRpLL 8
<(f Name(s) of Signey(s) 9’
<, brd
%
?\2 who. proved to me on the basis of satisfactory 9}
¢ evidence to be the person(®) whose namels) isfare &
$ subscribed to the within instrument and acknowledged: ¢
& to me that he/She/they execuled the same in 3
& €. FLORES his/Mar/tieic, authorized capacityfies), and that by %
g Commission # 1855845 hisfher/their.- signature¥a}. on the instrument . the %
g Nomg ;zbncc Califorala personis), or- the: entily upon: behalf of which the é’)
§- My Comm. sf’mﬁ"ﬁ.’s 201 persoitg) acted, executed the instrument. &
& 9
& | certify under PENALTY OF PERJURY under the %
& faws of the State of California that the foregoing- %
? paragraph is true and correct. Q’
A

é: 2
§ WITNESS my hand ad official seal. %
ﬁ .
¢ Signature:

é Flace Nolary Seal and'or Stamp Above: OPTIONQAL (2
sz !
§ Though the information below is not required by law, it may prove valuable-lo persons relying on the document {g
fé and could pravent fraudulent removal and reallachment of this form lo another document. 9)
¢ Description of Attached Document q
% ;
% Tille or Type of Document: ASSIGNMENT o ASSUMPT! 6% TEN*BNT' LERSES tONTM@; %
§ Document Date: _OCt, ‘3,01@‘? Number of Pages: ;:2 ‘%
£ Signer(s) Other Than Nained Above: -_ 4
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& ,
“ Signer's Name: Signer’s Name: %
fé {3 Corporate Officer — Title(s): 1 Corporate Officer — Tille{s): Q
& U Individual GO O Individual !"G*EQ’;,‘% Ngsmm %
§ O Parner— I Limited [ General [ Jog turis here | L1 Pariner — Cl Limited I General [ Top of thumb here 4
& O Attomey in Fact I 'Altorney in Fact g
i :
(\; 7 Trustee (! Trustee 8
?\2 1 Guardian or Consprvator {0 Guardian or. C ;3
€ 17 Other: {1 Other: ?g
§ 4
£ Saer s Aemrasenting 4 - g
g igner Is Representing: S/lg er Is Representing: ¢
g 4

£2008 National Notary Association » 9350 Da Sota Ave., P.0. Box 2402« Chatswonh, CA 91313-2402+ wwwr.Natlona'Nolary o1g Itemn 5907 Reotwder: Call To'l-Fren 1-2800-876-8827
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Downey Savings and Loan

Inventory Summary

Newport Beach HQ

FF&E 15698
Hardware 10383
Software 1
Misc. 137
Vehicles 2

Total items 26221

Newport Beach HQ FF&E Totals

FF&E

Hardware
Software
Misc:
Vehicles

Total Items

15698
10383
1
137
2

26221

/-



227798
227802
227803
227804
227809
227810
227813
227817
227820
227821
227822
227823
227824
227825
227826
227828
227829
227832
227834
227836
227838
227844
227845
227846
227847
227848
227849
227850
227851
227852
227853
227854
227855
227856
227857
227858
227859
227861
227862
227864
227865
227866
227867
227868
227869
227870
227871
227872
227873
227874
227875
227879

HP Compaq computer

CTX color CRT monitor

Compaq PC

Compaq keyboard & mouse
ViewSonic Graphics series G90fb CRT monitor
HP keyboard & mouse

Compaq deskpro EN desktop PC
HP LaserJdet 4350 dtn printer
ViewSonic CRT monitor

ViewSonic CRT monitor

CTX CRT monitor

ViewSonic CRT monitor

CTX CRT monitor

CTX CRT monitor

CTX CRT monitor

CTX CRT monitor

HP keyboard & mouse

ViewSonic CRT monitor

Compag keyboard & mouse
Compaq deskpro EN desktop PC
US Robotics modem

HP ScandJet document feeder

HP keyboard

HP keyboard - Damaged

Compagq keyboard & mouse

HP ScanJet scanner - new in plastic
Digital Persona fingerprint scanner
HP keyboard - Damaged
ComerStone color 40/95 CRT monitor
CTX:CRT monitor

CTX CRT monitor

Compaq deskpro EN desktop PC
ViewSonic CRT Graphic series G810 monitor
CTX color CRT monitor

Compag keyboard & mouse
ViewSonic CRT Graphic series G771 monitor
ViewSonic CRT E70 monitor

HP Compaq d530 cmt PC
ViewSonic CRT E70 monitor
ViewSonic CRT G90fb monitor
ViewSonic CRT G90fb monitor

CTX color CRT monitor

ViewSonic CRT E70 monitor
Compaq keyboard & mouse

HP OfficeJet all-in-1 fax copier
Unisys printer

Compagq Evo desktop PC

Compag Evo desktop PC

Compagq Evo desktop PC

Dell Optiplex G x 280 PC missing drives
HP Compaq d530 cmt PC

Compagq keyboard & mouse
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