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Defendant S.K. Hart Bayview, LLC (SK Hart) respectfully submits this Supplemental
Brief in Opposition to Motion for Preliminary Injunction. In the Court’s order of April 6, 2010,
the Court denied the Application for Temporary Restraining Order filed by the plaintiff Federal
Deposit Insurance Corporation (“FDIC”). The Court scheduled a hearing for the FDIC’s Motion
for Preliminary Injunction (“Motion”). Due to the emergency nature of the Application and the
short response time, the Court granted SK Hart the opportunity to file this supplemental brief.

INTRODUCTION

As SK Hart discussed in its Memorandum in Opposition to Plaintiff’s Application for
Temporary Restraining Order and Motion for Preliminary Injunction (“Memorandum”), the
FDIC fails to meet the prerequisites for preliminary injunctive relief. Consequently, this
supplemental brief address only three points: (1) the injunctive relief the FDIC seeks is truly full
and permanent relief; (2) the requested preliminary injunction would destroy a valuable data
center and cause more than $2.8 million dollars in damages; and (3) pursuant to the documents it
drafted, the FDIC has no legal right to the hard drives and thus no likelihood of success on the
merits.

First, if the FDIC receives the “preliminary” injunctive relief requested, it will have no
further need of the Court. Not only is the preliminary injunctive relief sought by the FDIC
mandatory in nature, it also constitutes the full relief to which the FDIC might be entitled at the
conclusion of the trial. Such improper “temporary” relief does not preserve the status quo, but
completely changes it.

Second, the computers and servers SK Hart purchased are the heart of a valuable data
center. If the FDIC removes the hard drives from the computers and servers, it will cause more
than $2.8 million dollars in damages and deprive SK Hart of profits in operating or leasing the
data center.

Third, the FDIC cannot succeed on the merits because it lacks any legal right to remove
the hard drives. The FDIC asks the Court to believe that the lease agreement with Downey’s

trustee gives the FDIC the right to destroy SK Hart’s personal property. This is incorrect.
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Whatever right the lease agreement purports to grant is a nullity. Neither the FDIC nor the
trustee had a legal right to contract for the destruction of property that did not belong to it.
Moreover, regardless of what the lease agreement states, the Purchase Agreement is the
governing document. The plain language of the Purchase Agreement provides that the FDIC
conveyed any and all rights it had in the computers and servers (including the hard drives) to SK
Hart. The FDIC cannot now make it otherwise.

STATEMENT OF FACTS

SK Hart purchased from the FDIC the Bayview Corporate Center building and all
personal property located therein, including the computers, servers, and hard drives at issue.
Second Declaration of Larry Shelton (“Second Shelton Decl.”) § 2.

SK Hart was not given the opportunity to negotiate or modify the terms of the documents
used for the sale of the building and personal property, including the Purchase and Sale
Agreement (“Purchase Agreement”), and all exhibits thereto. Rather, the FDIC provided the
documents to SK Hart in final form. Id 3.

The FDIC included in the Purchase Agreement a Quitclaim Bill of Sale, which was
attached as Exhibit “C”. The Quitclaim Bill of Sale provided that “Seller does hereby
QUITCLAIM to Buyer . . . all of Seller’s right, title, and interest, if any, in and to the personal
property, if any, located at or on the real property.” Id. 4.

The FDIC did not include any reservation or exclusion relating to the hard drives in the
Purchase Agreement or the Quitclaim Bill of Sale. Id. | 5.

The FDIC also provided SK Hart with an Assignment and Assumption of Tenant Leases
and Contracts (“Assignment”), which was attached as Exhibit “D” to the Purchase Agreement.
Pursuant to the Purchase Agreement, SK Hart assumed “any and all tenant leases in force on the
Closing Date.” Id. § 6.

Section 10 of the Assignment contains a conflict provision. It states,

Conflict. This Assignment has been delivered by Assignor to Assignee

pursuant to the terms of the Purchase Agreement and nothing herein

2
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contained is intended to modify the terms of the Purchase Agreement. In
the event of a conflict between the terms of this Assignment and the terms
of the Purchase Agreement, the terms of the Purchase Agreement shall
control. Assignment § 10.

The FDIC also prepared the First Amendment to the Purchase Agreement. The
First Amendment states, “The purchaser hereby agrees that Seller is permitted to delay
the delivery of all computer hardware contained in the FF&E [Furniture, Fixture &
Equipment] list for up to six months following the close of escrow.” Id. 7.

As part of the bidding documents, the FDIC also provided SK Hart with a Downey
Savings and Loan Inventory Summary (“Inventory Summary”). Portions of the Inventory
Summary listed computer equipment that was for sale, including the computers, servers, and
hard drives at issue. The Inventory Summary contains no exclusions or reservations regarding
the hard drives. On the contrary, it notes that only one computer was “missing drives,” that
another computer was “damaged,” and that one item of the personal property consists of 32
“swappable data drives.” Id. { 8.

The FDIC further provided SK Hart with a Downey Savings and Loan Inventory
Summary Images (“Photo Inventory”). Portions of the Photo Inventory depict photographs of
servers, with hard drives in place, that were part of the personal property sold. The Photo
Inventory lacks any exclusion or reservation regarding the hard drives. Id. 9.

The computer equipment listed in the Inventory Summary and displayed in the Photo
Inventory includes the data center purchased by SK Hart in the transaction. See id. §2. The data
center takes up approximately 6,500 square feet of the second floor of the Bayview Corporate
Center. Declaration of Steven Wolfe (“Wolfe Decl.”) { 8.

Downey used the data center to run all its technological needs. Specifically, the data
center handled the computing requirements for 172 branches, 20 loan offices, and several
training facilities. It also ran roughly 700 applications. Further, the data center processed

several hundred thousand daily transactions made through Downey’s 225 ATMs, other banks’

3
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ATMs, and electronic merchant transactions. /d. § 9.

The hard drives of the computers and servers with their installed software are essential to
the data center. Id. §10. Without the hard drives, the computers and servers are inoperable. Id.
9 11. The computers and servers without hard drives are essentially worthless or have only a
nominal value. Id. § 12. The computers and servers without the hard drives may even have a
negative value because the owner must dispose properly of the computers and servers. Id. q 13.

Although the computers and servers number between 1400 and 1600, the hard drives,
which the FDIC wants to remove, far exceed that number because servers and some computers
have more than one hard drive. The total number of hard drives is 4,617. Id. § 15.

If the FDIC removed the hard drives from the computers and servers, the cost to replace
the hard drives and restore the computers and servers to an operating level would total
$2,843,233. Specifically, the éstimated replacement cost of the 4,617 hard drives totals
$1,523,733, and the estimated additional cost to restore the computers and servers to a basic
operating level totals $1,319,500. Id. Y 16.

Moreover, if the FDIC were to remove the hard drives, it will require a substantial
amount of time to replace the hard drives and restore the computers and servers to basic
operating function. The time estimated for this work is approximately one-man year of
installation and testing. During this time the data center would not be operational and could not
be operated or leased as such. Id. §17.

The data center has the capability of running the technological needs of a large-sized
bank, as it did for Downey. The data center could also be used for web hosting, application and
data hosting, e-mail hosting, or network solutions. It has the further capability to be a hosting
colocated facility for internal or external organizations, provide data services to tenants of the
building, or provide data services for external customers. Id. § 18.

ARGUMENT
By its Motion, the FDIC seeks to do the unallowable. In a few words, the FDIC wants to

effectively destroy the computers and servers it sold to SK Hart. The FDIC, therefore, seeks
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permanent relief. This is not the purpose of a preliminary injunction.

1. The FDIC is Not Entitled to Full Relief Through Preliminary

Injunction.

The FDIC requests an “immediate order allowing [it] to remove and store the hard drives
containing such information.” Motion at 1. As previously discussed in SK Hart’s
Memorandum, the FDIC seeks a disfavored mandatory injunction. But the mandatory injunction
does more than alter the status quo. If the FDIC succeeds, it will have the full relief of a trial via
a motion for preliminary injunction.

The granting of full relief that alters the status quo at a preliminary injunction stage is
improper. More than forty years ago, the Ninth Circuit announced this basic rule:

It is so well settled as not to require citation of authority that the usual

function of a preliminary injunction is to preserve the status quo ante litem

pending a determination of the action on the merits. The hearing is not to

be transformed into a trial of the merits of the action upon affidavits, and it

is not usually proper to grant the moving party the full relief to which he

might be entitled if successful at the conclusion of a trial. This is

particularly true where the relief afforded, rather than preserving the status

quo, completely change it.
Tanner Motor Livery, Ltd. v. Avis, Inc., 316 F.2d 804, 808-09 (9th Cir. 1963). A preliminary
injunction is thus not a preliminary adjudication on the merits. Sierra On-Line, Inc. v. Phoenix
Software, Inc., 739 F.2d 1415, 1421 (9th Cir. 1984). It is “a device for preserving the status quo
and preventing the irreparable loss of right before judgment.” Id.

Despite these well-settled principles, the FDIC asks the Court to grant it something more
than preliminary relief to preserve the status quo and prevent irreparable loss. It asks for full
relief. The FDIC wants to remove the hard drives. If the FDIC is granted its request, it has no
need for further relief. The preliminary injunction, without any additional action, will be

transformed into a permanent injunction. The FDIC will have all that it wants. This is
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contradictory to the purpose of a preliminary injunction.

Moreover, the FDIC’s requested injunctive relief is not to prevent any irreparable harm.
As shown in the FDIC’s Motion and discussed in SK Hart’s Memorandum, the FDIC claims no
threat, immediate or otherwise, of irreparable harm.

2. The Proposed Injunction Will Destroy a Functioning Data Center and

Cause over $2.8 Million Dollars in Damages.

The damage the FDIC seeks to inflict is great. SK Hart based part of its more than $52
million dollar offer on the computers and servers, which make up a fully functioning data center.
If the FDIC were allowed to remove the hard drives from these computers and servers, it will
make them inoperable and destroy the data center.

The second floor contains a large and valuable data center. Facts §11. The data center
occupies 6,500 square feet. See id. The capability of the data center is immense. Downey used
the data center to run approximately 700 applications; handle the computing requirements for
172 branches, 20 loan offices, and several training facilities; and process several hundred
thousand daily transactions from 225 Downey-owned ATMs, non-Downey owned ATMs, and
other electronic merchant transactions. Id. § 12. In short, the data center ran a large bank.

Moreover, although there are 1,400 to 1,600 computers and servers, the number of hard
drives the FDIC wants to remove far exceeds that number. Servers and some computers contain
more than one hard drive. Indeed, the FDIC wants to remove over 4,600 hard drives. Id. § 17.

If the FDIC obtains a preliminary injunction to remove these hard drives, the computers
and servers will be inoperable. Id. § 14. They will be worth a nominal amount or nothing. Id.
15. There may even be a negative value to dispose of the inoperable computers and servers. Id.
q16.

The damage caused by the proposed preliminary injunction is substantial. The
replacement cost of just the hard drives alone totals $1,523,733. Id. q 18. Couple that with the
$1,319,500 to restore the computers and servers to a basic operating level and the total reaches

$2,843,233. Id.

SUPPLEMENTAL BRIEF IN OPPOSITION TO
MOTION FOR PRELIMINARY INJUNCTION

70040284.1 0062610-00002




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Case 8:10-cv-00403-AG-AN Document 14 Filed 04/14/10 Page 8 of 13

The damages further rise when the lost profits from the lease of the second floor and the
data center are factored in. If the FDIC removes the hard drives, it will take a substantial amount
of time, roughly one-man year, to replace the hard drives and restore the computers and servers
to functionality. Id. 4 19. As Downey demonstrated, the capability of the data center is
immense. See id. § 12, 20. The data center can run a large-sized bank, or it could be used for
web hosting, application and data hosting, e-mail hosting, or network solutions. The data center
could further be a hosting colocated facility for internal or external organizations, provide data
services for tenants of the building, or provide data services for external customers. Id. § 20.

In contrast, as discussed in SK Hart’s Memorandum, the FDIC will suffer little to no
harm. Therefore, as the balance of harms demonstrates, the FDIC is not entitled to its proposed
injunction.

3. The FDIC Has No Likelihood of Success on the Merits Because It Has

No Legal Right.

Tellingly, the FDIC does not discuss the likelihood of success on the merits. It does not
because its case lacks any merit. The FDIC has no legal right to remove the hard drives. A
third-party lease agreement cannot make it so. Rather, as stated in the plain written language of
the Purchase Agreement and related documents, which the FDIC drafted, the FDIC conveyed
any and all rights to the computers, servers, and hard drives to SK Hart. It cannot now retake
those rights through an injunction.

The controlling and material document at the center of the FDIC’s claim is the Purchase
Agreement. The FDIC implicitly recognizes this when it asks the Court to declare the parties
rights and liabilities under the Purchase Agreement. See Compl. § 16. Despite this, the FDIC
look only to the lease agreement it had with Downey’s trustee, as if somehow an agreement with
a third party to lease real property could give the FDIC the right to destroy SK Hart’s personal
property. This makes no sense under basic contract law.

Under California law, “[t]he language of a contract is to govern its interpretation.” Cal.

Civil Code § 1638. Where a contract is in writing, “the intention of the parties is to be

7
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ascertained from the writing alone.” Id. § 1639. Moreover, courts take “[t]he whole of a
contract . . . together, so as to give effect to every part,” id. § 1641, and “[sjeveral contracts
relating to the same matters, between the same parties, and made as parts of substantially one
transaction, are to be taken together.” Id. § 1642. Finally, “questions of contract interpretation
will be resolved against the party who prepared the writing.” Interpetrol Bermuda Ltd. v. Kaiser
Aluminum Int’l Corp., 719 F.2d 992, 998 (9th Cir. 1983).
The Purchase Agreement is the controlling document in the transaction between the
FDIC and SK Hart. Nonetheless, the FDIC argues that pursuant to its lease agreement with the
trustee, it reserved the right to remove all the hard drives from the computers and servers on the
leased premises. Motion at 7. But the FDIC’s rights vis-a-vis its tenant cannot alter SK Hart’s
property rights. Moreover, once the FDIC assigned the lease to SK Hart as part of the closing,
the FDIC became a stranger to the lease agreement without any rights.
As part of the Purchase Agreement, SK Hart assumed “any and all tenant leases in force
on the Closing Date.” Facts § 5. The FDIC prepared an Assignment, which it made an exhibit to
the Purchase Agreement. See id. Section 10 of the Assignment ensures that neither the
Assignment nor any lease agreement alters the terms of the Purchase Agreement. Section 10
states,
Conflict. This Assignment has been delivered by Assignor to Assignee
pursuant to the terms of the Purchase Agreement and nothing herein
contained is intended to modify the terms of the Purchase Agreement. In
the event of a conflict between the terms of this Assignment and the terms
of the Purchase Agreement, the terms of the Purchase Agreement shall
control.

Id 9§ 6. Accordingly, regardless of its terms, the lease agreement, and any alleged right

contained therein, cannot modify the terms of the Purchase Agreement. The Purchase

Agreement governs.

The Purchase Agreement with its attached Quitclaim Bill of Sale conveyed “all of

8
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Seller’s right, title, and interest, if any, in and to the personal property” located in the building.
Id. § 3. Neither the Purchase Agreement nor the Quitclaim Bill of Sale contained any
reservation, condition, or exclusion that the computers and servers were sold without the hard
drives. Id. 4.

Similarly, the inventory lists, which the FDIC submitted as part of the bidding
documents, also contained no reservation or exclusion. Id. § 8-9. The Inventory Summary
provided to SK Hart by the FDIC failed to reserve any such exclusions. Id. { 8. It, however,
meticulously noted that one computer was “missing drives” and that another computer was
“damaged.” Id. Indeed, it even inventories that among the personal property to be sold were 32
“swappable data drives.” Id. Similarly, the Photo Inventory the FDIC provided to SK Hart
contains no reservation or exclusion. Id. § 9. Rather, it depicts many pages of servers that
clearly have all the hard drives in place and installed. Id.

Likewise, the First Amendment to the Purchase Agreement contains no reservation or
exclusion. Instead, consistent with every other document before it, the First Amendment
includes the hard drives as part of the conveyance. It states, “The purchaser hereby agrees that
Seller is permitted to delay the delivery of all computer hardware contained in the FF&E
[Furniture, Fixture & Equipment] list for up to six months following the close of escrow.” Id. § 7
(emphasis added). Accordingly, pursuant to the Purchase Agreement, the Quitclaim Bill of Sale,
the First Amendment, and every other document relevant to the sale, when SK Hart bought and
paid for the computers and servers, it purchased the hard drives and any and all rights associated
with them.

The FDIC tries to avoid the plain written language of the documents it drafted by
contending “parties knew and understood [the computers and servers contained personally
identifiable information] at the time of the signing of the Agreement and expressly agreed
therefore that the information contained therein was not included in the conveyance.” Motion at
6-7 (emphasis added). The FDIC’s parole claims only exclude the information on the hard

drives. SK Hart does not want and has never wanted the information and thus proposed the hard

9
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drives be sanitized.

Interpretation of the plain, integrated language is clear: the FDIC conveyed any and all
rights it had in the computers and servers to SK Hart. The FDIC had ample opportunity to
reserve or exclude the hard drives from the computers and servers. It did not do so. Now, many
months later, the FDIC seeks to take what does not belong to it and, in doing so, shift the cost
and damage to SK Hart. It cannot legally do so, and lacks any likelihood of success on the
merits of its claim. The FDIC’s Motion, therefore, should be denied.

CONCLUSION

The FDIC seeks relief inconsistent with and beyond that of a preliminary injunction.
What is more, the relief it seek would cause substantial harm that far outweighs any injury it has
or can allege. Further, the FDIC seeks its proposed injunction without any legal right on the
merits. Accordingly, SK Hart respectfully requests the Court deny the FDIC’s Motion for
Preliminary Injunction.

DATED: April /ﬂ , 2010. DUBIA, ERICKSON & TEN

y: p.
Mark D. Erickson
Attorneys for Defendant
S.K. HART BAYVIEW, LLC
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